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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

Ia the Mztter of the Appeal of )
MARTI N J. BENEDI K ;

Appear ances:

For Appel | ant: Martin J. Benedik,
in pro. per.

For Respondent: Noel J. Robinson
Counsel

OPI NI ON

This appeal is made pursuant to section 18593/
of the Revenue and Taxation Code from the action of the
Franchi se Tax Board on the protest of Martin J. Benedik
against a proposed assessnent of additional persona
income tax and penalty in the total anount of $574.42 for

the year 1981

1/ Unl'ess ofherw se specified, all _section references
are t0 sections of the Revenue and Taxation Code as in

effect for the year in issue.
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The sole issue presented for our resolution is
whet her appellant was entitled to head-of - househol d
filing status for the year 1981.

In May 1980, appellant obtained an .interlocu-
tory decree of dissolution of marriage from his spouse.
During the year under review, appellant's teenage daugh-
ter, Michele, resided with himin his southern California
home for the first nine nonths. On Cctober 1, 1981,
appel l ant was apparently required to relocate to Louisiana
to performa temporary job assignment in M ssissippi.

H s daughter, however, stayed in California to continue
attending school in this state for the remainder of the
school year. She began living with her nother upon
appel lant's departure for his out-of-state assignnent.

I n Decenber 1981, the final judgment of dissolution was
entered while appellant was still working in the South,
Appel ant eventually returned to California in January

1983.

. For the year 1981, appellant filed a California
ersonal incone tax return claimng status as a head of
ousehol d.  Appel lant nanmed his daughter as the individ-

ual qualifying himfor such filing Status. Respondent
determ ned that aﬂpellant did not qualify as a head of
househol d since the qualifying dependent did not reside
with himfor the entire year. Consequently, respondent
recomputed appellant's tax liability using the rates pre-
scribed for single persons and issued a proposed assess-
ment of additional tax. In addition, respondent assessed
a 25-percent penalty under section 18683 for failure to
furnish requested information and a 5-percent penalty
under section 18681 for failure to file a timely return.
Upon appel | ant's protest, respondent withdrew the penalty
assessment for failure to furnish information but affirned
the proposed assessment in all other respects.

o In this appeal, appellant contends that he
ualified as a head of household for 1981 because his
aughter lived with himfor nine nonths and he furnished

over one-half of the cost of supporting her during the
renalnln% three nonths of the year. In explaining why
his daughter did not live with  himfor the entire year,
appel l ant states that she would have nmoved with himto
Loui si ana except that she desired to finish school here.
Appel  ant takes the'position that his daughter's resi-
dence with her nother was a tenporary arrangenent,

_ The term "head of household" is defined in
section 17042, which provided, in pertinent part:
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For purposes of this part, an individual
shal | be considered a head of a household if,,
and only if, such individual is not married at
the close of his taxable year, and . ..

~ (a) Maintains as his home a househol d
whi ch constitutes for such taxable year the
rinci pal place of abode, as a nenber of such

ousehol d, of --

(1) A son, stepson, daughter, or
st epdaughter of the taxpayer ....

_ Section 17042 requires that the taxpayer's home
constitute the principal place of abode of a qualifying
individual for the taxable year. This statutory require-
ment is clarified by Treasury Regul ation section 1.2-
2(c)(l), which is substantially simlar to respondent's
former regul ation 17042-17043, "subdivision (b) . ( For ner
Cal. Admn. Code, tit. 18, reg. 17042-17043, subd. (t?(l),
repeal er filed Decenber 23, 1981 (Register 81, No. 52).)
Treasury Regulation 1.2-2(c)(l) explicitly provides, in
pertinent part, that the taxpayer and his child nust
physical ly occupy a conmon houSehold for the entire

year:

In order for a taxpayer to be considered
as maintaining a household by reason of any
i ndi vidual described in paragraph (a)(l) or
(b)(S? of this section, the househol d nust
actually constitute the home of the taxpayer
for his taxable year. 'A physical change in the
| ocation of such hone will not prevent a tax-
payer fromqualifying as a head of a househol d.
Such home must al so constitute the principa
pl ace of abode of at |east one of the persons
3ﬁ30|f|ed_|n such paragraph (a)(l) or (b)(3) of
this section. It 1s not sufficien-t that the
t axpayer maintain_the housenol d W thout _being
1 {S_occupant. _The taxpayer _and _such _other
person _nust_occupy the household for the entire
Taxabl € year _0f_LNe taxpayer. (Enphasis
added. )

(See also Yrendérgastt v. Conmi ssioner, 57 T.C. 475 (1972),
affd., 4837F.2d §gﬁ (9th Tr. 1973);
Salata, Cal. St, Bd. of Equal., Jan. 9, 1979; A eal of

James A Hotchkiss, Cal. St. Bd. of Equal., & s 1 -
1978.) Tn a decision u holdln% the validity of this
regulation, the United States Tax Court added that the
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househol d, which a taxPaYer Is required to maintain for
the entire year to qualify as a head of household, nust
be occupied by the taxpayer as his honme in the sense that
it is his actual place of abode. (Gace v. Conmm ssioner,
51 T.C. 685, affd. per curiam, 421 F.2d 165 (BTh Q.
1969); see also Biolchin v. Conm ssioner, § 69,197 T.C.M.
(P-H) (1969), affd., 433 r.2d 301 (/Th cir. 1970); Muise
v. United States, 434 r.2d 349 (4th Cr. 1970), revg. 303
F.Supp. 172 (M D.N. C. 1969).)

In the instant appeal, appellant nmaintained a
househol d which both he and his daughter occupied for
nine nonths. During the rest of the ¥Far, apPeIIant
mai ntained a California household for his child by fur-
nishing over half of its costs. (Rev. 6 Tax. Code,

§ 17042; Treas. Reg. § 1.2-2(d).) He did not, however,
occpy thet kousehold, for in these nonths his actua

pl ace of abode was in Louisiana or Mssissippi.. The fact
that a taxpayer substantially contributed to his child's
support and to the maintenance of a household for the
benefit of his child muy entitle the taxpayer to claim a
dependency exenption or credit, but it does not allow him
to claimhead-of -household filing status where he did not
occupy the same household for the entire taxable year
(Gace v. Conmissioner, supra; Mrlowe v. Conmi ssioner
167,012 TTCM (P-H (1967); Appeal of Larry Anderson,
Cal. St. Bd. of Equal., July 28, 1983; see also Appeal of
Edward 3. Rozcicha, Cal. St Bd. of Equal., Mar. 4, 1980.)
Since appelTant was not an occupant for the entire year

of a household that he maintained for his daughter, we
must conclude that appellant did not qualify as a head of
househol d for 1981,

I n addressing appellant's contention that his

t eenage daughter's nove into her nother's residence was a
temporary neasure, respondent has assuned that appellant
I's making the argument that his daughter was tenporarily
absent from his household. In general, a taxpayer may
mai ntai n head- of - househol d status when the qualifying

I ndi vidual has not occupied his household for the entire
year if he can show that the specified person was only
tenporarily absent due to special circunstances. Treas.
Reg. § 1.2-2(c)(l); Manning v. Comm ssioner, 72 T.C 838

1979); Appeal of Gmen R Fondren, Cal. St, Bd. of
quak., MV JD 1977.) The record in this appeal does
not demonstrate the existence of any special circunstance
to warrant the aﬁpllcatlon of this exception. Appellant
has stated that his daughter would have noved out of
state with him but stayed with her mother in order to
finish the school year here. - On the other hand, appellant
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indicated in a response to respondent's inquiry that he
originally planned to return to California in early 1982,
W observe, in any case, that when appellant returned to
this state in 1983, his daughter did not nove back into
his hone. These facts lead us to believe that appel-

| ant' s daught er abandoned their comon abode upon his
departure and, consequently, acquired a new pr|n0|ﬁa
place of abode in her nother's residence. Thus, the
daughter's absence from appellant's honme did not consti-
tute a tenporary absence wthin the neaning of the regu-
| ation, but a change in her principal place of abode.
(Ruff v. Conmissioner, 52 T.C. 576 (1969); Stanback, Jr
v. United States, 39 a.r.T.R.2d (P-H) ¢ 77,444 (1977).)

~ Finally, appellant has not presented any argu-
ment against the inposition of the penalty to file a
timely return. \Were a taxpayer has of fered no evi dence .
to show that the failure to file a tinely return was due
to reasonabl e cause and not wllful neglect, we nust
assume that the penalty applies. (Appéal of Valley View
Sanitarium and Rest Home, Inc., Cal. St. Bd. of Equal.
Sept. 27, 1978.)

Based upon the record before us, we find that
appellant has failed to establish that he nmaintained as
his home a household that was the principal place of
abode for his daughter for the entire year 1981. Accord-
ingly, respondent™s action in this matter nust be
sugtalned.
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ORDER

Pursuant to the views expressed in the opinion
of the board on file in this proceeding, and good cause

appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED,
pursuant to section 18595 of the Revenue and Taxation
Code, that the action of the Franchise Tax Board on the
protest of Martin J. Benedik against a proposed assess-
ment of additional personal incone tax and Benalty in the
total amount of $574.42 for the year 1981, be and the
same i s hereby sustained.

Done at Sacranento, California, this. 25th day
O June » 1985, by the State Board of Equalization,
wth Board Menbers M. Dronenburg, M. Collis, M. Bennett
and M. Nevins present.

Ernest J. Dronenburg, Jr. , Chai rman
Conway H. Collis ,  Menber
WIlliam M Bennett . Menber
Ri chard Nevins , Menber

» Member
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